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OPI NI ON and ORDER

TURNER, Seni or Judge.

Plaintiffs, individual taxpayers who received partnership
i ncone and were assessed for inconme taxation thereon, seek refunds
of federal incone taxes paid pursuant to a tax settl enent agreenent
arising froma partnership tax matter. The case stands on cross-
notions for sunmary judgnent, filed sinmultaneously on Decenber 20,
1999, which essentially address the parties' differing positions
concerning the proper date for comencenent of the one-year period
within which the Internal Revenue Service could have nmade a valid
assessnment of each plaintiff's individual tax liability. See 26
U S C § 6229(f).

We conclude that a settlenent agreenent was reached for
assessment purposes on Septenber 22, 1993 when the relevant
i ndi vi dual closing agreenents (I RS Form 906) were finalized, and
that the one-year assessnment period ran from that date.
Accordingly, we further conclude that the rel evant assessnents nade
in 1994 were not barred by the one-year statute of l[imtation and,



consequently, that plaintiffs are not entitled to refunds. |t
follows that defendant's notion for summary judgnment should be
granted and that plaintiffs' notion for sumrary judgnent nust be
deni ed.

I

The material facts are undisputed. Plaintiffs Fenton and
Euni ce G ngerich, Seung C. and Young Ho Karl, Choong H and Joung
S. Kim Eugene M Rosol, Charles H Scruggs, and Dae- Sob and Moon
K. Yoon were all direct partners in General Information Associ ates
Partnership (G A). Def. Proposed Findings of Uncontroverted Fact
(PFUF), 1 1. Plaintiffs Carl V. and Nelle D. Liebovich, Al bert and
Dor ot hy Liebovich, Joe and Belle Liebovich, Gegory A and Gai
Li ebovich, Larry J. and Barbara J. Liebovich, and Sanuel D. and
Erna S. Liebovich were all indirect partners in QA by virtue of
their status as shareholders of LouBess, Inc., an S corporation
which was a direct partner in GA Def. PFUF, § 2.

After an examnation of G A the Internal Revenue Service
mailed on April 9, 1990, a notice of final ©partnership
adm ni strative adjustnent (FPAA) to the Tax Matters Partner (TMP)
of A for tax years 1983 through 1986. DX 1, App. B at B-001.1
On August 16, 1990, Raynond and Irma Ziff, partners other than the
TMP and not plaintiffs in this case, filed a petition for
readjustnment (i.e., contesting the FPAA) in the United States Tax
Court pursuant to 26 U.S.C. § 6226(b). DX 2, App. B at B-012 to B-
013. Al naned plaintiffs in this action filed a notice of
el ection on February 19, 1991, permtting themto participate in
the Tax Court proceeding. DX 2, App. B at B-014 to B-015.

On January 23, 1991, Thomas E. Redding, counsel for
plaintiffs, contacted IRS District Counsel WIlliamH Stoddard to
i nqui re about any settlenment that may have been proposed by ot her

! References designated "PX' and "DX' are to exhibits in the

parties' respective appendices to their notions for summary
judgnent filed on Decenber 20, 1999.
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partners of GA DX 3, App. B at B-019; PX 19 at 146 (letter from
Redding to Stoddard, IRS, 1/23/91). Redding's letter contained a
request for (a) a copy of any settlenment agreenent between the IRS
and any other partner; (b) certain materials exchanged between the
IRS and G A, and (c) information regarding the person or entity
who, on behalf of G A consented to an extension of the statute of
l[imtations for assessnent by the IRS. | d. The letter also
expressed an interest in settling the case:

Al though | aminterested in evaluating the concept

of ... settlement ..., there are details that | would
like to review with you. Specifically, | am extrenely
concer ned t hat t he final settl enent docunent s

conprehensively settle this case and i ncl ude appropriate
| anguage to avoid recognition of "phantoni incone in the
future and potential forgiveness of indebtedness or gain
relative tolong termdebt connected with the partnership
relative to which the partners have not been accorded t he
| osses in the early years.

DX 3, App. B at B-020; PX 19 at 147.

On behal f of the IRS District Counsel, Bruce Wl pon repliedto
Reddi ng on January 31, 1991. DX 4, App. B at B-026; PX 18 at 142
(letter fromW I pon to Redding, 1/31/91). He proposed a settl enent
on the follow ng terns:

1. For each partner's first year of investnent in G A, each
partner could claim a |oss of 60% of his verified out-of-
pocket cash investnment, |ess the anobunt of any partnership
| osses previously allowed. In addition, plaintiffs would
be entitled to carry over the loss to i medi ately succeedi ng
t axabl e years until exhausted, but could not include as a part
of the investor's cash investnent any interest paid on notes
in favor of the partnership.

2. The governnent would concede the applicability of the
additions to the tax pursuant to certain | RC provisions.

3. Investors were to concede the applicability of an increased
rate of interest pursuant to | RC section 6621(c).

4. Plaintiffs could not claimany further |osses, investnent
i nterest expense, or other deductions attributable to the



part nershi p.

DX 4, App. B at B-026 to B-027; PX 18 at 142 to 143.

The IRS letter also stated that "if all of the participating
partners agree to the settlement contained in this letter,
[ Reddi ng] should send proof of [each partner's] verified cash
i nvestnment and the disposition of any closed prior years." Id
W pon al so expressed the intent to apply the settlenment contained
in the letter to those partners who agreed to its terns and then
planned to file a notion for entry of decision with the Tax Court.
| d.

On February 12, 1991, Redding replied to the governnent's
offer to settle by explaining that settlenent negotiations were
pr emat ur e. DX 5, App. B at B-030; PX 16 at 137 (letter from
Redding to WIpon, 2/12/91). In a critical response to the

government's letter, Redding stated that "a response [to your
settlenment offer] is extrenely inappropriate when you have failed
to respond to ny discovery requests,” and further stated that he
planned to file a notion for sumrmary judgnent in the Tax Court
proceeding regarding the validity of the statute of limtations
ext ensi on. |d.

On March 11, 1991, the governnent responded to Redding by
witing that "[t]here nmay conme a tinme when we feel that settl enent
negoti ations are no |onger productive. At that tinme, we wll
informyou in witing that the settlement offer will be w thdrawn
as of a date we decide.” PX 14 at 134.

Redding replied to the governnent on July 5, 1991, expressing
confusi on about the terns of the governnent's proposed settl enment.
Reddi ng suggested alternative settlenent ternms with a draft cl osi ng
agreenent. DX 6, App. B at B-033; PX 12 at 81 (letter from Redding
to IRS, 7/5/91). Plaintiffs' counsel further reiterated to the
governnent that he intended to file a notion for partial summary
judgnment regarding application of the statute of limtations to
certain tax assessnments. |d.

The governnent rejected plaintiffs' settlenent offer by letter
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on Cctober 17, 1991. DX 7, App. B at B-052; PX 11 at 78 (letter
from IRS to Redding, 10/17/91). However, the governnent (IRS)
stated that it would leave its original offer open as |ong as the
government was not required to call any w tnesses for the Tax
Court's determnation of plaintiffs' notion for partial summary
j udgnment. Id.

The Tax Court denied plaintiffs' motion for partial summary
judgment on September 29, 1992. Gen. Info. Assoc. P'ship v.
Commissioner, 64 T.C M (CCH 957 (1990). In light of this
development, the government again wrote Redding on October 22,
1992: "Please inform us of your decision to accept or reject the
settlement offer previously extended in this case on or before
December 1, 1992." PX 10 at 76.

Redding responded to the government on November 13, 1992,
enclosing a form acceptance letter for each partner to execute and
requesting that district counsel review it to confirm that such a
letter received "within the time specified would constitute a valid
acceptance of the settlement.” PX 9 at 73. Redding also suggested
that "a Closing Agreement be used in order to resolve all issues
that are not partnership items issues and therefore are not before
the Court in [the Tax Court] proceeding." Plaintiffs' counsel also
stated that a draft closing agreement would be forwarded and asked
that government counsel advise "as quickly as possible whether or
not this will be acceptable.”" Id.

On November 17, 1992, the government (IRS) responded by
providing a revised closing agreement and granting plaintiffs extra
time to respond to the settlement proposal. DX 8, App. B. at B-055
to B-057; PX 8 at 70-72 (letter from Wilpon to Redding, 11/17/92).
The governnent response stated that "we agree with your outline of
settlenment terns set out in Draft Acceptance Form" and gave 30
days additional tine to respond. |d. The governnment wote an
additional letter to plaintiffs' counsel on Decenber 18, 1992
concerning the settlenent offer, stating that "although it is our
intention to continue to nake the settlenment available to all the



investors, we can neither accept nor process any investor
settlenments (e.g., closing agreenents) or enter a decision in this
case (setting forth the settlenent) until a new|[TM] is chosen for
the partnership.” PX 4 at 61 (letter from Maselli to MaclLean,
12/ 18/ 92).

On December 30, 1992, Redding mailed to the district counsel
a separate letter on behalf of each partner enclosing an acceptance
form executed by the partner and a copy of the draft closing
agreement that had originally been enclosed with Redding's November
13, 1992 letter. PX 7 at 68. Redding wrote in the letter, "I
would appreciate it if you would countersign the copy of each of
the acceptance letters and return them to me as soon as possible.”
PX 7 at 68 (letter from Redding to Wilpon, 12/30/92).

On January 26, 1993, the governnment sent closing agreenents
for plaintiffs who had provided verified proof of cash investnents
in GA DX 9, App. B at B-058; PX 6 at 67 (letter fromIRS to
Reddi ng, 1/26/93). That letter also stated that, "[i]t should be
understood that this settlement is subject to review and accept ance
on behalf of the respondent.” 1d.

On February 18, 1993, the IRS contacted Redding again and
informed himthat "no settlenent occurs until closing agreenents
are signed by your clients and countersigned by the appropriate
Service representative.”" DX 10 at B-059; PX 5 at 66 (letter from
IRS to Redding, 2/18/93) (enphasis in original). The IRS
representative WIpon also indicated that he intended to file a
notion with the Tax Court to enter a decision reflecting the "ful
di sall owance of all losses clained by GA on its partnership
returns.” Id.

On March 17, 1993, Redding notified the IRS that he found two
provi sions of the closing agreenent to be inconsistent with the
terms of settlenent set out in prior communications. DX 11, App.
B at B-060; PX 3 at 57. Redding also wote: "It was ny
under standi ng from your prior correspondence that proceeding with
cl osing agreenents was essentially on hold until a newtax nmatters



partner was appointed for the partnership.” | d. Reddi ng al so
responded to the governnment's February 18, 1993 letter and stated
that a settlenment had al ready been entered, witing:

[Ylou state that "no settlenment occurs until closing
agreenents are signed by ny clients and countersi gned by
the appropriate service representative.” |If this is an
attenpt to repudiate the settlenent that you of fered and
my clients accepted, | nust disagree. | will in good
faith make every effort to cooperate with you in
i npl enmenting closing agreenents which, as | indicated
many tinmes, | believe are essential to carry out the

agreenent entered into by ny clients.

DX 11 at B-060; PX 3 at 58.

On June 7, 1993, plaintiffs' counsel contacted the governnent
agai n. In this letter, Redding recanted his position that the
closing agreenents were inconsistent with the ternms of the
settl ement agreenent. DX 12 at B064; PX 161 at 2695. In that
letter, he refers to the closing draft as "the discussion draft |
had sent you for the basis of settlenment acceptance form™ 1d. 1In
its brief, the government notes that the final closing agreements
contained two new matters, first 9 10 provided that "[t]he FPAA was
issued timely to the tax matters partner of the Partnership for the
taxable year 1983," and, more importantly, 9 3 provided that the
partner has an "adjusted basis of zero as of December 31, 1983 for
his/her interest in the Partnership." Def. Br. (12/20/99) at 20.

The Tax Court issued an order on Septenber 7, 1993 requiring
petitioners (plaintiffs in the present case) to select a new TVP.
DX 23 at B-165 to B-166. The court noted that all "nonsettling
partners” will be affected by the outconme of the case. 1d. at B-
166. In addition, the court defined "nonsettling partners" as
"partners who have not executed a cl osing agreenent reflecting the
project settlenent or, if they have executed the cl osi ng agreenent,
the agreenment has not yet been countersigned by an authorized
representative of the respondent." Id.

On Septenber 10, 1993, plaintiffs' counsel returned the



cl osing agreenents as signed by plaintiffs. DX 13 at B-065 to B-
119; PX 2 at 2-56. In returning the letters to the IRS,
plaintiffs' counsel noted, "Please have the closing agreenents
countersigned and a copy of each sent to my office as soon as
possi ble. Cearly, once they are countersigned and a copy returned
to me, the settlenent will becone enforceable as to the years not
before the court and the relevant affected itens.” DX 13 at B-065;
PX 2 at 2. An authorized representative of the IRS signed these
cl osi ng agreenents on Septenber 22, 1993. DX 14-19 at B-120 to B-
145. Copies of the fully-executed closing agreenments were mail ed
to Redding on Septenber 24, 1993. DX 20 at B-146; PX 1 at 1
(Wlpon to Redding letter, 9/24/93).

On Decenber 27, 1993, Redding filed a notion to dismss the
matter pending before the Tax Court. DX 26 at B-174 to B-175. On
January 11, 1994, the court directed plaintiffs to submt copies of
the executed settlenment agreenents. DX 27 at B-177 to B-178.
Plaintiffs submtted copies of both the Decenber 30, 1992
acceptance letters and the subsequent closing agreenments. DX 28,
at B-179. The governnent responded to plaintiffs' notion on
February 17, 1994 with a "Notice of No Qbjection"” stating that "no
settlement was reached with any of the novants until the closing
agreenents were signed by the novants and countersigned by an
appropriate representative for the respondent.” DX 29 at B-183 to
B- 184.

On February 23, 1994, the Tax Court di sm ssed t he case agai nst
plaintiffs for lack of jurisdiction. DX 30 at B-189 to B-190. Two
days later, the court dismssed the case with respect to the
remai ni ng partners for lack of prosecution. DX 31 at B-191 to B-
195. Subsequently, on March 25, 1994, the governnent/respondent
requested that the court set forth the date when each novant ceased
to be a party to the proceeding. DX 32 at B-196 to B-204. The Tax
Court, however, declined to supplenent its order and did not state
a date as of which the court no |longer had jurisdiction over each
plaintiff, stating only that as of the tinme of the 1994 order, it



did not have jurisdiction over plaintiffs, because the plaintiffs
had entered into settlenent agreenents by then (or prior to that
date). DX 33 at B-209 to B-210.

The government subsequently filed assessnents against the
plaintiffs individually within a year fromthe date (Septenber 22,
1993) that the closing agreenents were signed by the IRS
Plaintiffs assert that their Decenber 30, 1992 letter constitutes
t heir acceptance of the governnment's offer of settlenent and began
t he one-year period wthin which the RS was required to nmake any
resulting assessnments.? Plaintiffs contend that the assessnents
were made after the one-year statutory limtation period and now
seek a refund of the noneys paid. Lacki ng a genuine issue of
material fact, this case is ripe for disposition upon sunmary
j udgnent .

I

Summary judgnent is appropriate where there is no genuine
i ssue of material fact and the noving party is entitled to judgnent
as a matter of law. See Anderson v. Liberty Lobby, Inc., 477 U S
242, 247 (1986). \Wien the parties have filed cross-notions for
summary judgnent, the court nust evaluate each notion on its own
merits. See Thernocor, Inc. v. United States, 35 Fed. C . 480, 485
(1996). In deciding whether summary judgnment is appropriate, it is
not the court's function "to weigh the evidence and determ ne the
truth of the matter but to determ ne whether there is a genuine
issue for trial." Liberty Lobby, 477 U S. at 249. "The evidence
of the non-novant is to be believed, and all justifiable inferences
are to be drawn in his favor." 1d. at 255; see also United States
v. Debold, Inc., 369 US 654 (1962). However, "the nere
exi stence of sone all eged factual dispute between the parties wll

2 Plaintiff Rosol's cl osi ng agreenent was countersigned by the IRS
on March 16, 1993. Pl. Br. (12/20/99) at 16. The gover nnent
assessed the tax contenplated in that closing agreenent on January
3, 1994, Conpl. at 66, plainly within one year of conplete
execution of the closing agreenent.
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not defeat an otherwi se properly supported notion for summary
judgnent; the requirenent is that there be no genuine issue of
material fact." Liberty Lobby, 477 U S. at 247-48.

Here, taking all of plaintiffs' factual assertions as true, as
wel |l as all reasonable inferences fromthose facts in their favor
we find that the parties' tax settlenment agreenent was entered into
on Septenber 22, 1993. Because the individual assessnents were
made wi thin one year of the dates on which partnership itens of the
partners converted to non-partnership itens, plaintiffs are not
entitled to a tax refund. Accordingly, summary judgnment in favor
of the United States is appropriate.

11

I n enacting the Tax Equity and Fi scal Responsibility Act, Pub.
L. No. 97-284, 96 Stat. 324, Congress decided "that the tax
treatment of certain partnership itens -- such as incone, |oss,
deductions, and credits -- would be determ ned at the partnership
level in aunified way rather than in a separate proceedi ng by the
partners.” Brookes v. United States, 20 . C. 733, 736 (1990)
(citing HR Conf. Rep. No. 97-260, 97'" Cong., 2d Sess. 600 (1982)
and I.R C § 6221). Under this Act, the IRS may adjust the
treatment of partnership itens if it files a notice of Final
Partnership Adm nistrative Adjustnent (FPAA). The FPAA is
anal ogous to the notice of deficiency used to determ ne individual
or corporate tax deficiencies. l.RC. 8§ 6212; dovis V.
Comm ssioner, 88 T.C. 980 (1987). The partnership's Tax Mtters
Partner (TMP) may then petition the Tax Court for a readjustnent.
See | . RC § 6226(a). If the Tax Matter Partner fails to file a
petition wthin the statutory period, other partners may file a
petition for readjustnent. See |I.R C. 8 6226(b).

The Act provides a narrow definition of partnership tax itens.

. R C 8§ 6231(a)(3). Most itens, including settlenents, are
considered to be non-partnershipitens. See|l.R C. 8 6231(b)(1) (O ;
Monge v. United States, 27 Fed. d. 720, 722 (1993). The

distinction is inportant because the IRC s statute of repose
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differentiates periods of making assessnents. Specifically,

| f before the expiration of the period ot herw se provi ded
inthis section for assessing any tax i nposed by subtitle
A wth respect to the partnership itens of a partner for
the partnership taxable year, such itens Dbecone
nonpartnership itens by reason of 1 or nore of the events
described in subsection (b) of section 6231, the period
for assessing any tax inposed by subtitle A which is
attributable to such itens (or any itemaffected by such
itens) shall not expire before the date which is 1 year
after the date on which the itens becone nonpartnership
itens.

l.R C. 8§ 6229(f).

The parties disagree on whether the inconme tax assessnents,
made by the IRS in 1993, were tinely, given the one-year
limtations period set out in 26 US C 8§ 6229(f). Bot h si des
acknow edge that, under that statute, it is only a valid settlenent
agreenent which commences the limtations period. They disagree,
however, about when, on the facts of this case, such an enforceable
agreenent was reached. Plaintiffs argue that the Decenber 30, 1992
letter to the RS was the binding settlenment which triggered the
l[imtations period. In contrast, the RS contends that the letter
was not a contract and that only the countersigned Septenber 1993
cl osing agreenents are binding on the parties. Cearly, a finding
on whether the Decenber 1992 l|letter was intended to conplete a
bi ndi ng agreenment controls the resolution of this matter.

|V

Settlenment agreenents in tax cases are governed by genera
principles of contract |aw. See Treaty Pines Inv. P ship v.
Conmi ssi oner, 967 F.2d 206 (5'" Cir. 1992). A tax settlenent
agreenent may be binding even if it consists of only letters of
of fer and acceptance; no formal stipulation of settlenent, filed
deci sional docunent, or closing agreenent is necessary. Id. at
211. Plaintiffs would have us | ook, however, nerely to the fact of
correspondence, not the substance of that correspondence, to divine
sonme nmani festation of mutual assent.
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To create a binding agreenent, a purported acceptance nust
mrror the terns of the offer. 1 Arthur Linton Corbin, Corbin on
Contracts, 8 3.28 (1993); Restatenent (Second) of Contracts § 58
(1981). "A conmunicated offer creates a power to accept the offer
that is nmade and only that offer. Any expression of assent that
changes the terns of the offer in any nmaterial respect may be
operative as a counter-offer; but it is not an acceptance and
consummates no contract." Buesing v. United States, 47 Fed. d.
621, 633 (2000); 1 Arthur Linton Corbin, Corbin on Contracts 8§ 3. 28
(1993) (footnote omtted). A purported acceptance nust be accurate
in every material respect, as "a variation in the substance of the
offered terns is material, even though the variation is slight."
ld. at § 3.32.

Settlenment negotiations in this case began in January 1991
when defendant presented an offer of settlenent to plaintiffs
counsel, Redding. This offer was rejected by plaintiffs, who then
presented a counter-offer of settlenment. Wen defendant rejected
this counter-offer in Cctober 1992, negotiations apparently broke
dowmn and did not resunme until over one year later. During the
interim defendant left its original offer open; however, instead
of manifesting assent to this offer, on Novenber 13, 1992,
plaintiffs again presented to the governnment their own offer of
settlement -- in the formof draft acceptance letters -- and their
own version of a closing agreenent, having reached a consensus with
t he governnent that a closing agreenment would be used to conplete
the settl enent process.

The governnment's response, by letter dated Novenber 17, 1992,
was not a manifestation of assent to the plaintiffs' offer, but
rather acted as a counter-offer, as the letter included a draft
Form 906 closing agreenent that differed materially from the
plaintiffs' Novenber 13, 1992 version of the closing agreenent.
Significantly, the Decenber 30, 1992 letters clainmed by plaintiffs
to constitute acceptance of the governnment's offer did not mrror
the terns of the governnent's November 17, 1992 counter-offer.
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Plaintiffs submtted executed acceptance letters, but sent copies
of their Novenber 13, 1992 version of the closing agreenent which
had been superseded by the governnent's Novenber 17, 1992 cl osing
agreenent. Because plaintiffs' Decenber 30, 1992 correspondence
did not mrror the ternms of the governnent's Novenber 17, 1992
offer, it did not constitute an acceptance of that offer. From
t hi s sequence of events, we concl ude that on Decenber 30, 1992, the
parties had not nutually assented to the material terns of a
settl enent agreenent, and thus, no contract was created on that
dat e.

Qur conclusion that no settlenent agreenent was created on
Decenber 30, 1992, but rather when the Form 906 cl osi ng agreenents
were executed by both parties, is also supported by a careful
conpari son of the facts here to those in Treaty Pines, 967 F.2d 206
(5'" Cir. 1992). First, the court in Treaty Pines had before it the
taxpayer's letter purporting to accept the Conm ssioner's
settlement offer and an IRS letter purporting to confirmthat the
t axpayer had "accepted the original settlenent offer.” 1d. at 209,
211. Here, plaintiffs contend their Decenber 30, 1992 letter
accepted the governnent's offer, but there is no corresponding
letter fromthe IRS confirmng the plaintiffs' acceptance. Second,
in Treaty Pines, the court found a binding settlenment agreenent
bet ween the I RS and the taxpayer in letters of offer and acceptance
the parties exchanged on the basis that nothing in the letter
contenpl ated the execution of further, formal docunents. Id. at
211 (citing Haiduk v. Conmm ssioner, 60 T.C M (CCH) 864 (1990)).

Here, the parties clearly contenplated the need to execute a
closing agreenent to finalize the settlenent. It was plaintiffs
who initiated discussions regarding the use of a cl osing agreenent
in the case and submitted the first draft closing agreenent
exchanged between the parties. PX 9 at 73. Furthernore, on
Decenber 18, 1992, before the date of plaintiffs' purported
acceptance, the governnent reiterated to plaintiffs' counsel that
closing agreenents were a condition precedent to settlenent and
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that I RS approval was required to finalize settlenment. PX 4 at 61
(letter fromMaselli to MacLean, 12/18/92). Finally, the parties
in Treaty Pines never executed a closing agreenent, whereas here,
the parties ultimtely executed the Form 906 cl osi ng agreenents on
Sept enber 22, 1993. VWile we agree with the Fifth Grcuit's
conclusion on the facts of Treaty Pines, the situation addressed
there differs substantially fromthis case.

Because no settl enment agreenent was concl uded on Decenber 30,
1992, and because the relevant settlenent was not final until
Sept enber 22, 1993, when a representative fromthe IRS signed the
cl osing agreenents, we conclude that the 1994 tax assessnents are
not tine-barred under the applicable period of Iimtation. See 26
US C 8 6229(f), and thus plaintiffs are not entitled to a tax
ref und.

Vv

Based on the foregoing, defendant's notion filed on Decenber
20, 1999 for summary judgnent is GRANTED, and plaintiffs' notion
for summary judgnent, also filed on Decenber 20, 1999, is DEN ED
Accordingly, judgnment shall be entered in favor of defendant.
Pursuant to RCFC 54(d), costs shall be allowed to defendant ("the
prevailing party").

James T. Turner
Seni or Judge



